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Davio WrrgmsoN, PLAINTIFF IN ERROR vs. THoxas Lerann AND
OTHERS, Dzmpms IN.ERROR.

J. J. died'in New Hampshire, seised of real estate in Rhode Island, having
devised the same to his daughter, an infant. ~ His executrix proved the will.in
"New Hampshire, and obfained a license from a probate court, in‘that state,’
to sell the real estate of the testator for the payment of debts. She sold the
real” eslate in Rhode Tsland for that ‘purpose, and conveyed the same by deed;
giving a bond to procure a conﬁrmatmn of thé conveyance by the leglslat.nre
of Rhiods Is]and. The proceeds of the salé were appropriated to pay the debts,

-, of the intestate., Held,.that the act of the legislature of Rhodé Island whlch
confirmed the title of the’ purchasers, was valid. ~ :

: The legislative and Jjudicial adthority of New Hampshire were bounded by the
territory of that state, and could not be- nghtfully exercised to' pass estates
lying in anotherstate. 'The sale of real estate in Rhode Island, by an‘execu-
trix;, undera Jicense granted by-a court of probate of New Hampshire, was

” voidy and a deed ‘executed by her of the estate was, proprio vigore, inope-,
rative to pass any title of the tesfatar. to. -any lands described therein. [655]
By the laws of Rhode Island, the probate of 2 will, in the- proper probate couit,
- s undeistood to-be.an indispensable prelimigary to establish the right of the .
devxsee, ‘and then his title-relates back to, thé death of the festator. [655]
That gbVemment can scarcely be deened 1o be free, where the nghts -of pro- .
‘perty are left solely dependent on the will of the legislative bedy, without any .
‘restraint. - The fundamentsl maxims of & frée government seem. {6 require ; that
.the nghts ‘of persondl liberty and private property, should be held sacred:- “At
least, no court of justice in this pountry would bé justifiéd in assummg, that
the power ‘to violate or disregard therd, a power.so repugnant to the common
‘principlés of justice'and civil liberty, lutked ynder any general grant of legis.
*lativé authority, or ought to- be implied” from -any general expressions of thé:
wilt of the people The people ought not to-be presumed t6 part with rights .
g0 vital to their securify and well bemg, without very st:ong and direct ex-"
-pressions of such an intentiop, -[657] -
It is admitted that the-title of an heir by descent in the real estate of his ancesf{or,
"and ‘of a devisee, of an estafe uncondltlonal}y devised to, him, is upon the.
death of the party under 'whom hg ¢laims .immediately devolved upon hini,
and he acquired & vested estate. But this, though true in a genéral sense,
still Jeaves his title encumbered with all the liens, which bave been- createéd
by the party in his life jime; or by,law dt his decease. It} s not an unquali-
fied; though'it may bq a vested interest, and it conférg no title,’ except to what
Temains after ¢ every such lien i$ discharged. [668]
By the laws oiRhode lsland as well.as of ail-the New England; states, the real -
eslate of intestirtés stands cHargzeable .with thia payment of their debts upona
deficiency of asséts. [658]
A legislative act is-td be interpreted according to the 1ntention of the legislature
gparent upon its facé. Every technical -rule, 25 to the constryction-or force
particular terms, must yield to the clear eXpressxon of the paramount will
of; the legisliture.. [662]

-~
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" ERROR to the circuit court of Rhode Island.

This case came hefore the Court upon a bill of exceptiong
tendered by the plaintiffin error, they having been defendants
below, en the trial of the czase in the circuit court. In that
court the defendants in error instituted an ejectment for the
recovery of a lot of ground called ¢ The Swamp. Lot,” lying
in North Providence in the state of Rhode Island; which lot of
ground was, with other lands, devised by Jonathan Jenckes of

'Wmchester in the state of New Hampshire, by his last will
and testament, dated the 17th of January 1787, to his daughter
Cynthia Jenckes; subject to a life estate therein of his sister
Lydia Pitcher, who was then.in possession of the.same, and
‘'so continued until hér death on the- 10th of August 1794.

Jonathan Jenekes was also seised of other lands in north
Providence and in Smithfield, Rhode Island ; and also of real
éstate in New Hampshire and in'Verront, most of. ‘which
were davised to his.daughter Cynthia. A small part of his
New Hampshire lands was devised for the payment of his

_debts. Cynthia Jenckes- his wife, and Arthur Fenner of Pro-
viderice, Rhode Island, were appointed the executors of his
will. . Cynthia Jenckes, alone, qualified as execitrix. The
testator died at Winchester in New Hampshire, on the 3Ist
of January 1787, a few days after making his will.

- No probate of the will of Jonathan Jenckes was made in
the state of Rhode Island.

Theé plaintiffs in the e_]ectment -are the heirs of Cynthia
Jenckes, and.claim the premises under the devise to"her, she
having afterwards intermarriéd with Joel Hastings.

The title of the plaintifiin error was as follows

Cynthia Jenckes the widow and executrix of Jonathan
Jenckes, havmo' been qualified in New Hampshire to act as
executrix, on the 18th of August 1790, returned to the pro-
bate court of the -county of Cheshire, an inventory of the
réal und personal estate~ty’ New Hampskire and Vermont,
amounting to £1792 12s.9d. A commission of insolvency was
afterwards granted by the probate.-court, and on the 3d of
January: 1792 the.commissioners reported the whole amount
of debts.due by the estate ; of which 6920 193, weré due.to
citizens of Rhode Island. .In February 1792, the executrix
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settled her-account -in the.probate court, and.a balarce. of
£15 7s.- 7d. remained in her hands, ‘“the guardian of the
heirs appearmg and consenting”to the settlement. -

. On the 22d of July. 1790, a license to sell the real _..ate
of Jonathan Jenckes, to pay and.discharge the debts of the
estate, was granted by the probate court of Cheshire county,
and on the 12th day of November- 1791, Cynthia Jenckes; as
executrix of Jonathan Jenckes, sold and conveyed -by deed

to Moses: Brown and Oziel Wilkinson, the revetsion of the

three acre Swainp lot, the. premlses in d{spute‘ The other
real estate in Rhode Island was also- sold and conveyed by
her at the same time.
On the day the sale was made, Cynthia Jenckes executed
a bond to the purchasers, reciting that by virtue of the
‘license, and.in pursuance’ of its directions, a sale had been
made of all the estate which belonged to the testator-in the
towns of Providence, Smithfield, aqd Noith Providence; in
the county of Providence, and 'state of Rhode Island; and
that she-had:received. pay for the same ; ““and whéreas some
doubts may arise whether a sale-and conveyance so made,
by. virtue of the license of the judge of probate, in the state
_of New Hampshire, will give a good and sufficient title to
lands and' tenements lying in the state of Rhode Island, and
Providence plantatlons now, for the-clearing of -all doubts
tespecting .the premises, I, the-said Cynthia Jenckes, il my
said capacity, do covenant, and engage for myself, my heirs,
executors and administrators, to and with the said. Moses
Brown, Oziel Wilkinson and Thomas Arnold, their heirs,
exécutors and administrators, that’ L.will procure .an act to
-be passed ‘by: the legislature of the’ state:of Rhode- Island,
ratifying and confirming the title by e granted and con-
veyed as aforesaid, te them'and their heirs and assigns for-
ever; or in failure thereof, tdt I will repay the pﬁrchase
money which I have received for the same, with lawful in-

terest, and stch reasonable costs and. damages which they.

miy or sifall thergby sustain, as shall suﬁmently indeninify,.

'ﬁnd save’ them f_'ree from.loss in the premlses, to-.all*intents
and purposes.” @
At the June ses‘smns_ of -the legislature, Cynthia. Jenckes,
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by her attorney regularly constituted, petitionéd the Iegisla—
ture of the state of Rhode Island, representing, « that the per-
sonal estafe of the said Jonathan Jenckes, being insufficient
to pay his debts, your petitioner obtained authority from the
"hongurable. John Hubbard, ]udge of probate-for the county
. of Cheshire, in said 'state of New Hampshire, where the said
Jonathan last lived, to make sale of so much of the ‘real
_estate of the said.Jorathan Jenckes, as should, be sufficient
~for the purpose of paying his debts ; that your ‘petitioner, in
' grduance of said authorlty, sold and conveyed 'a part.of said
ceased’s estate, sityate in this state;; that for the said estate
our petitioner received a part of the consideration money,..
and the. residue thereof is'to:be paid when the deed executed
by your petitioner-shall beratified by this assembly; your
petmoper would further show, that the residue of the said
purel se money is absolutely necessary to pay the debtsdue
from said estate, and which are now running in interest. She
therefore humbly prays, your honours will* be pleased to ra-
tify and confirm theé sale aforesaid, béing by a deed njade by
your petitioner unto Moses Brown and others, on' the 12th
day of November; A. D. 1791, for.the considetation of five
hundred .and fifty dollars ; whereby your petitioner conveyed
the right of redemptlon to a certain mortgawed estate, and
also other lands in said deed mentioned, situate in Smithfield
and North Providence.”
Whereupon the Ieglslature passed tie toflowing act:
State of Rhode Island, se.
* At June session of the General Assembly, A. D. 1792,
Whereas, Cynthia J. enckes, late of Wmchester, in the state
of New Hampshire, now of the state of Vermont, executrix
of thelast will and -testament of Jonathan Jenckes, late’ of
Winchester aforesald deceased, preferred a petmon and re-
presented unto this assembly, that his personal., estate being
insufficient for the payment of his debts, she'obtained autho-,
rity from . the honourable John Hubbard, esq., the judge -of
.probate “for ‘the- county of .Cheshire, in the state’ of New
Hauipshire aforesaid, where the said Jonathan last lived, to
make sale of so much-of thé real estate of the .said Jona-
than Jenckes. as should be sufficient to pay his debts; that
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by .virtue of said authority she made salé to Moses Brown
sand others, of part of the said real estate, sitnate within this

,state; that she hath received part of the ‘consideration’ mo-
ney, and ‘the remainder is to-be paid when the sale aforesaid
shall be ratified by this assembl) ; and that the residue of
said purchase. money is necessary for the payment-of said
- debts ; and thereupon, the said Cynthia prajed’ this assembly
to ratxfy and confirm the sale aforesaid, which was made by
a deed executed by her on the- 12th day of November last
past, for the. consideration of five hundred ‘and fifty dollars,
whereby she’ conveyed the right of redemption'to a certain
_mortgaged estate, and also otherlands in the said deed mens
tioned, situate’in Smlthﬁeld and North Providence,

. On due. consideration -whereof, it is enacted by this gene-
ral assembly, and.by the authority-thereof, that the prayer -of
the said petmoner be granted, and that the said deed be, and
the same is hereby ratified and confirmed, so far asTespeéts
the conveyance of any ncht or inferest’ in the estate men-
_tioned in said deed, which’ belonged to the said Jonathan
'Jenckes af the time of his decéase, - -

A judgment pro forma, for the plaintiffs, was eniered n the'
circuit court, and this writ of error was sued out; )
The case was argued by Mr Whipple, and Mr Wirt, for
the plaintiff in error;-and by Mr Webster, wnb whom was

"Mr Hubbard, for the deferidants. .-

-Mr Whipple, for the plalntlﬁ's in error, after stating the
facts of the case,.proceeded to say, that thewhole case be-
fore the Court, turns upon the constitutional validity of .the
act of the legislature of Rhode Island.

- All the lands of Jonathan Jenckes; in the state of New
Hampshire, were sold for the payment. of debts. A large

+amount of debt was due in-Rhode Island; and it is admitted
that the pfoceeds of the sale of the swamp lot were applied
to the payment of the debts of the testatot. . It is also adinit-
ted that all the personal estate had been absorbed by the
payment of debts in New Hampshxre ‘The qugstion arlsmg
from these facts of the case. is, whether a deed of land in
Rhode Island made by a New Hampshire exetutor, qualified



. 632 . SUPREME COURT..

[leklnson vs, Leland'and others 7 .

in: New Hampshu-e, and not'ih Rhode Island, the sale being
faxrly made for the- payment 'of - debts, and -the . deed ‘being’
subsequently ratified. and confirmed by the legxslature of.
Rhode Tsland, constitutes a valid codVeyance It is con-
tended that it does: and it is-at the same tinre conceded
that such'a deed withoutsudh conﬁrmatlon is absolutely void,:
Thl&VleW of the case presents nécessarily the question of
the power-of the legislature fo - pass the law.:

Naother limit to.the power-of the legxslature of Rhode
Island is-Enown, than that which i is ‘marked éut by the coti-
stitution .of the United States. If.any clause in that instru- -
mient is expressly orvxrtua]ly infringed. by the conﬁrmatory act
of 1792, such a violation-would render the act a nullity. The

“national consmutlon bemg the only limitation, the Court has
noright to proncunce-a law of Rhode Isldnd void, upon any
Other ground. It has been daid in- England that an‘aet of
pthlisronnt, contrary to the prmcxples of natural' justice,
wouid be void. "Such an opxmon, in reference to alawofa
state, has never been intigiated in thxs Court.

But, suppose the’ people to make an express grant, autho-
rising the leglslature to appomt & man a-judge.in his own
case ; or to pass any'}aw contrary to n,atural justice: so long
as none of the prohibitions-of - the .constitution are violated,
what _right has this Court to intérfere 2.

What was done lnsthe case before the Court, wag-with the:
full knowledge, concurrence,-and assent’ of, the" peoplé of
Rhode Island. Acts authorising foreign executors to sell
real éstate, and dcgs confirining void deeds, havébeen passed
‘ever, since the sef.tlementof the state, Havmg no wriften
constitution, usage is the- law of Rhodg Island. The ’papers
in the case clearly show that the legislature of that state al-

-ways hus exercised supreme legzslatwe, ea:ecthe, and judi- -
cial power(a). "There is 4n executive magistrate, but he is

. (a) In‘the couise of the argunient of the case, thu counsel of the'>laintiff in
eno; cited from the statutes o[ the state of Rbode Island a number of laws’pass-
éd by the legislature of the staté in’ which the powers asserted 16 bé vested ip
‘that body were exercised.

"August-1773. Randall vs. Robinson, A petition ‘for a new lnal after anew -
trial had been given:by the court, Gianted.
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totally destitute of executive power. He cannot pardon the
slightest offence; he has no vete on le islation ; and he can-

Ross vs, Stows Petition for a new trial after two vérdicts had paseed aghinst
the petitioner, and to remove the cause into another county. Granted.

August 1774. Petition 6f Augustus Mumford for leave to amend a judgment he
recovered - -against Simon-Hazard, from twenty-feur to seventy-four dollars.
Granted. ]

Petition from John Randall, stating that he had again obtained a verdict against
Matthew Robinson for thirty-five pounds, which the supreme court, on motion
of Robinson, had set aside, and praying that the judgment be sot aside, and “the

* verdiet remain fair as at first recewed and that- the next superior court may be
ergpowered to enter up judgment thereon in his favour. for his damages and costs
by the said last jury found.” Granted.

Petition of George Elam, stating that a Tinal decree of the king in council had
been obtained by him against John Dorkray, and prayiog that the supreme court
be ordered to darry the same into effect. Granted.

March 1776. "Pélition of, Benoni Pearce, administrator,. to sell real estats to
pay debts.  Granfed.

June 1776. Petition of Mary Mason to appoint some person to sell the estate
of orphans, one of themn having gone to sea two years ago, and notsince heard
of. Granted.

December 1776, Petition stating that judgment had been outained against the
petitioner for more tlizn the debt due. Granted, and the judgnient declared null
and void, and the Couxt directed to chancerize the bond.

March 1777. Petition of Caleb Fuller, stating that he and Shore Fuller of
Rehoboth, Massachusetts, are joint owners of a ferry, and that Fuller refuses to
use it by turns,’the one during one week, and the other the next; and praying
¢ the assembly to grant that he shall improve said ferry with said Fullerin turns,
exchanging every other week, and that his turn may begin the first day of next

_week, as has been customary for 2 number of years heretofore, &c. Granted.

Petition of Samuel Brown, administrator, stating that the intestate covenanted
to give a deed to Nathan Crary of the state of Connectictt, of a house and lot,
but:died before executing it; that the estate of the intestate is insolvent, and
prays to be autherized to give the deed to Crarv, in pursuance of said covenant,
Granted.

February 1778. Petition of Benoni Pearce praying to be-released from his
executorship, on paying the balance in kis hands to the-town council of Provi-

ncg. Granted.

August 1779. - Petition of Othniel Goston, sbuung that ddministration had been
granted upon his daughter’s estate, and that the administrators had brought ac-
tions against him ; and praying that the administration might i be set aside. Grant.
ed, and that the town council be directed to revoke the same, and to grant admi-
nistration to the petitioner.

1781. Petition of Sylvester Gardner, depuly quartermaster, stating that he,
by order of his superior officer, seized 2 quantity of stock and sold it for the bene-
fit of the United States ; that he is sued for taking said'stock, and prays that the
action may be stopped. Granted.

Petition of Martha Hartshorne, stating that her husband devised certain real

Vou. lI.—4 E
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not appomt a smgle officer in the- state 5 - all- the executive
powers dre exércised by the legxslature.

So of its judicial powers. We have courts acting under
standing laws; but one of"those standxng laws authorizes the
legislature upon d-petition for a new trial to set aside judg--
ments at its -pleasure. Originally. the legxslature was the
otily court in the state. It exercised common law, chancery,
probate, and ddmiralty ]urlsdlctlon. Its chancery jurisdiction
it. has never parted with. - It is theé hest court of chancery
w the world. Its probate power; though conferred upon in--
ferior courts, has always been lexercised concurrent]y with
them. Accordingly, we find frequent -instances of wills
proved, and administration’ granted; by the legislature:

The _power of granting: license to sell real estate, of prov-
ing wills and of confirming void'deeds, has been o’ long and
sufrequently exercised, thax it has been known by-almost
every man jn the state. "Tlie people,’knowing this usage; have
aeted under-if, and there is hardly an.acre.of land in Rhode
- 'Island which, in some period or other, .has not been sold by
- executors, administratorsor guardians licensed by the general

assembly ; or conveyed by void deeds, confirmed by that body.
To draw into questxon ‘the validity of such conveyances,
would shake almost ¢ every fitle inl the state. -

estate to her for Tife, remamder o his son in fee;.praying thai¥she may sell'part
of, the estate for Rer support Granted.

¥782. Petition of Archibald Young and others, praying that part ‘of the real
estate of anon compos, may be given in fee o such person as 'will give bond to
support her ; remainder {o'be divided among the he\rs in fee; provided they give
bond to restore it-in case she is restored to her mind. “Granted ; and the superior
court orde_ed to carry-the prayer of the petition into equitable executions

- 1783, Petition of Z. Hopkins, stating thathe was treasurer of Gloucester, was’
sued upon notes given by him officially, and judgment has been recovered against’
“him; and praying that execution may be issued against the present treasurer.
Granted. .

1783. Petition of William Haven, praying that a decree of the admiralty
court mdy be set aside and a trial allowed. Granted. .

.1784. On petition, a deed of gift from Gideon Sissor-to-his infant children was
declared void and fraudulent, and fthe estate was restored td him.

1784. Stephen and Dapiel Stanton were appointed-guardians of their father,
and allowed to selt-his -¢al estate to pay dents, &e.

1791, Petition of - -Mary Dennison of Stonington, Connecticut, executrix, for
the sale of real estate in- South Kingston to pay debts, and te account with the
-Judge of probite in' Connecticut. Granted.
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Resort however to the extraotdmary powers:of the Rhode
Island legislature to protect the present conveyance, is.unne-
cessary. Every legislature in the union -possesses . similar
authority,-urless expressly restrained by its local constitu-
tion. The subject matter of the conveyance was land-lying
within the state ; and, consequently, exolusively within the
jurisdiction of the state: How the land shall pass from one -
man to another, whether by deed under seal, or by mere-de-
livery ; how- it shall be appropnated to the payment of dehts
whether by attachment and sale, or by mesne or final pro-
cess; or whether it shall 'be totally exempted from attach-
ment ; what form shall be observed by executors and admin-
istrators, selling for the payment of debts; How they shall
be qualified, and from whom they .shall obtain a licerse;
whether the deed shall precede the license, or the license
precede the deed; are all -questions to be decided by he- le-
gislature : and thelr decision is conclusive upon all mankind.
Whether they decide by.a general law or a special act. is
matter exclusively of legxslatlve discretion.

1t is Lowever considered unnecessary to attempt to as-
certain the extreme -limits of state power in regard to its
domain. . AU the power over that subject, whatever may be
its measure; is in the states. A very small portion of it was
exercised in ‘the present ‘case. The principles of natural
jusiice weré not violated, unless it is unjust to appropriate
the property of a debtor to the payment of his'debts. No.
wvested rights were distirbed, because Cynthia Jenckes, the
devisee; took the estate gubject to the debts of the testator.
The.. general law of Rhade Island firnished the creditors
‘with various direct remedies against the estate itself.* It was
liable in an action’ against the devise to have been attached
on an origindl writ and sold upon execution. A creditor
iight have taken administration, and petitioned the supreie
court for'a license to sell. The right of the devisee, therefore,
was-subject to such remedies as had been previously-provi-
ded by the general law, and &lso to such- remedies as the le-
gislature. choge subsequently to ‘provide. The application
of the general or the-special remedy, would alter but not
impair the rights of the partiés. Previous to the sale; the



636 SUPREME COURT:

[Wilkinson vs, Leland.and others.]

right of the creditor was to obtain payment, either froin the
devisee or the’ estate. The- right of the dévisee was to hold
the estate subject to this elder right of-the creditor. - "Itwas
at her-elecfion to discharge the debts voluntarily, and remove -
the mcumbrance from the-estate; or to allow the creditor
.to proceed undér the best: remedy he co@lld obtain. The
deed of the executrix and the act of the' legislature, consti-
tuted a cheap and -summary-remedy for the enforcement of
the rights of.the ‘creditor. .If the estate had not come to the
hands of the devxsee loaded with the:lien of-the creditors,
‘it might have been difficult to ‘have consideéred the act as
. merely remedial ; for it would have bestowed mew rights upon
the. creditor and heapetl new-gbligations upbn the devisee.

. 'Three propositions. then may safely! be. advanced in rela-
tion fo this act. 1. That no injustite was-done. 2" That
vested rights 'were not disturbed. Aad 8. That .the obliga-
tion of contracts was not.impaired.

The power of the legislature to furnish remedies in favour,
of existing rights, Was exercised to a much: greater extent in
the. cases,of Calder vs. Bull, 3 Dall:- 386 ; Underwood vs.
Lilly, 10 'Serg. & Rawlé,97; and Foster vs. The ‘Essex Bank,
+16 Mass. Rep. 245, than inithe case before the Court.

1t may be irged, that no natice was given to the devisee;
'tha,t lier title was divested by the void deed of an uriautho-

- rized executrix, confirmed by an act to which she was not a
party, and the existence of Whlch shie was ignorant of until
her estate was taken from her.

. If'notice was necessary, it ma.y safely be presumed, at the
end of thirty-six years. -15 Mass. Rep. 26. But notice
was not necessary. It was not an adwversary proceeding.
If the credifors’ bad petitioned for a -remedy against the
estate, common ]ustlce would have required ‘notice to the
.deyisee. But the petition was by the legal representative of
. the estate ; the legal representative, in Rhode Island as well
asin NeW Hampshire. The power of an-administrator is
conﬁned to the state for which he is appojnted. He is not the
representatwe of the intestate in aiiy other-stats: But the-
power. of an executor is coextensive with the-estate of the
festator. -He de#ives his power from the will, and he has
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an exclusive right to administer wherever any estate may be
found. Thée moment the testator died, the power of his exe-. ,
"cutrix’ over his estate in Rhode- Islond was premse]y the
same ;as over his estate in New Hampshire. It wés com-
plete in ‘both states, except asto the bringing actions and
thé sale, of- real estate.” She could brmc no action in .either,
-untjl she qualified by giving bond. She could not sell real
-gstate in either, until she had obtained .a- license.. In ail
other respects her power was the same in ‘both states. "The
will gave her the emcluswe right to administer in both:
states. .She had a: mght fo app]y for a probate of the Wlu
-and- for. hcense to sell-in both.states.. The will was’ the
‘power. The' executrix was the attorney, and every 4ct
which-the power au’thonzed her to do, she coald. nghtf‘u]ly
perform without notice. “There is no"difference, in this
respect,: -between & will'and’ any other powér. ' The éxecu-
trix in petitioning the legls]ature of Rhode Island for power
to sell, was' acting as'the representative of. Jonathan Jenckes,
was taking a stép,she-hiad a right to. take: without consulting
heirs..or dewsees, and -without- glving them notice. - The.
gergral law of Rhode Island authorized -an executér to pe-
tmon the s‘upreme court ‘for a hx ense, "Wlthout .giving
hotice. ~Why should she -give notrce when she: petltﬂmed.~
the legislatnre ?

‘There is & widé difference between the right to sell, ‘#nd-
the rlght to apply for a license to sell. ‘The former-is- de-
rived from' the decree of a coutt “or legislative act. 'The
latter is from the will itself. These Jpositions are ﬁl]ly sus= -
tained in. Toller on Wills; 41.65, 66. 70§ Lord Raym. 361 ;
Strange’s Rep. 67251 ‘Dane’s ./medg 558; Byrnley 'vs.
Dike, 1 Rand. 1083 Jackson vs. Jeffries, 1 .Marskall 88;
and Rulluﬁ"s case,” 1 Mass. 240 ; Rice vs.' Parkman, 16
Mass. 326.

- It must be-admiitted then, that as thxs act.of the legislature
xmpalred no contracts, and interfered with no vésted nghts,'
that they had the constitutional power to pass it. . It must
also bé admitted that the executrix had a right to app]y for
a license to sell,- wherever real estate could b¢ found, until
the-debts were paid; and that there was' no more necessity
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of giving the heirs-notice of such an gpplication' in Rhode
Island than there would, havé been apon a similar applica-
tion in New Hampshxre. o

The-cases in 3 Dallas, 386, 12. Wheatons Rep. 318,.9

‘Mass. Rep. 151..360, 4 Conn. Rep. 209, and 16 Mass. Rep..
260, also show, that it is no objection to thé act that it i re-
trospective and privafe. )
" Theése. constitute all the objections that are anticipated
against the legal validity of the.act. The principal if not
the only objection that will be much relied upon, relates to
its legal effect rather than to ‘the power of the.legislatureto-
pass it.

The grOunds that-will be.mainly contended for, it is sup--
posed, will be these; that admitting that the legislature had -
sufficient power to have authorized the executrix to makea
faivre sale, yet instead of this, they. undertook to confirm a
prevxous sale; that they passed an dct in June 1792 confirm<
mg awoid deed made in November 1791. As the executrix
in November 1791 actéd under, the -license .of .the court of
probate in Néw Hampsh\re, ‘and had obtained no authority
to-sell from any court in Rhode Island, it is very clear that
the deed, wnthout such anthority, was a mere nullity. The
‘bond eritered into by the parties, providing that unless the’
.executrix obtained a ratification of the'sale by the legisla-
~ture, is satisfactory evidence that the parties corisidered the
deed of no validity.

The act of the legislature then confirms a void deed, and
the old ‘principle of the common law, that a deed of con~
firmation will not, validate a previous void deed, will be re-
lied upon: In. Co. Litt. 295, b. it is said © a-confirmation
doth not. strengtheh a void estate, for a confirmation may
" make a voidable or’defeasible estate good but. it cannot
work upon an estate-that is void in.law.” .This is the uni-.
form’ Ianguage of the ancient books, and the reason’of_ the
principle is. found in Gilbert’s Tenures, 75.78. A con:
firmation passes'nd new estate to the grantee: iti is the assent-
of the corfirmer,. that the -grantee may. hold the estate pre-
viously granted.” -

This being the rule between parties to conveyanges, it is .
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supposed that g confirmation by the legislature;, is to be con-
strued by’ the same rule. Cynthia Jenckes, the executrix, in
November 1791, made a deed of ali the right, title and in-
terest of Jonethan Jenckes the testator in the demanded pre-
.-mlses ' Having obtained no- ptévious license,.the deed was.
.voli. ‘The argument is that a déed of c;mﬁrmatlon by Cyn-
thia Jenckes the devisee, would have been of no force, and-
thact( therefore a confirmation by the legislature was equally
void.

~Two answeis may be givén to this very plausible reason--
ing.. 1. We 'deny .that a conﬁrmatlon by the devisee of
the void déed of the executrix' would-have been-invalid; and-
"if ‘it would, we deny, 2. That it necessamly follows that a
confirmation by the legislature, is of the same character.

. Would.a. confirmation by the devisee have been binding?
It is admltted ‘that i in general a conﬁrma’uon of a.void deed’
is inoperative. An examination of the reason -of the rule,
howeéver, will show its mapphcablhty to thig case,: ‘It ap-
plies to a deed void for want of estate i in the first grantor. As
for instance, A. is the. owier’in fee: of a lot, of land. . B. hav-
ing mo title, makes a.déed to C. which i is -a mete nullity.
Afterwards A. confirms to C. the deed'of B.” What does this.
amount'to? Why, in the language of +thé books, “ ta ‘the.
assént of-the confirmer; that C. may hold Zke estate conveyed
by B:” What was that estate?. The title of B. If Cynthia,
the mother; had conveyed to Brown, and Wilkinson her title
'to the land of Jonathan Jenckes, a conﬁrmauon of"- such a.
deed, upon smct principles, would- have been- inoperative.
But slie acted as execuiriz; sheé conveyed ‘not her own, but
the title of Jonathan Jenckes.. A éonfirmation by the de-
visee, would have been an .assent that the grantee should
hold # the estabe” -conveyed by the deed: Whose estate 2
Why the estate of the grantor.  Who was the .grantor ?
Jonathan Jenckes, by his" agent.- Cynthla Jenckes. A con-
ﬁrmatlon of a'deed, is a confirmation of the title professed
to be- ¢onveyed by that deed. Had Cynthia Jenckes con-
veyed her title, a confirmation-would have established her,
title, - As she conveyed the title ,of Jonathan Jentkes, it
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established his title in the grantee. -The deed .of the exe-
cutrix was void for want of authorify 7, not for wart of estate;
and a subsequent confirmation of a void authority is equiva-
lent to a previous grant.

Tt is therefore denied that a confirmation by the-devisee,
of such a deed, would have been inopeérative. But suppose
it would ; does the consequence drawn from that position
necessanly follow, that a confirmation by the legislature
must-sharé the same fate 2 Is an act of the legislature to
be construed by technical rules .of conveyances, or by its
‘main scope 4nd design? What was the sole object of aP-
plying 10 the legislature 2’ The answer must be, to authorrze
the executrix to convey the title of Jonathan. Jenckes to the
grantee; The language of the’ petition and the act are very
pointed to this effect.

‘The whole doctrine of confirmation, however, is applicable -
only to deeds ‘whlch contain. no_other than fechnical words
.of.confirmation. Whenever an_intention is manifested to
enlarge the estate of the grantee, such intention shall pre-
vail. | Co. Litt. 296 a.

. Without any- further reﬁmng upon obsolete rules however,
it is encugh for our purpose, that éven in England, none of
“these rules ever applied to a.confirmation by act of parlia-
'ment.

One other view may be taken of the casey which .will re-
lieve it-of all ijectxons arising from_ its retrospective and
confifmatory character.

This view is to consider the deed, the bond, and-the act
qf tfze legislature, as one conveyance, having a -present-ope-
yation. The parties knew that. the deed was void;, they
knew that no fitle passed to the grantee. . How. then could
.they .intend that it should. operate until affer the act was,
obtained 2 1t ;wolld be idle to contend- that the parties
‘raeant a deed to, operate, ‘which they themselves declare to,
be inoperative dnid. void. The deed was executed “and de-
livered in November 1791, but the deed was ,only a part of
the conzeydnce. The act of the legislature was. cont’emplated
as another essentlal part; and when the act was obtdined,
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it was in ifs legal gffect a license to sell the estate, and the
deed was given subsequent to, and under the hcense The
authorities fully sustain this -posmon.

- In the execution of a power, in order that the defici-
-ency of an lpstrument may be supphed by the:sufficiency of
another, it ‘mustappear that the parties infended they should
operate conjointly.”, 3. -East’s Rep. 410. 438; Earl of Lei-
cester’s-case, 1 Ventms, 278,-Hemng vs. Brown, Carthew,
22; 3 Mass. Rep:138;5 1 John. Ch. Rep. 240.

H, however, there. had been ongma]ly an incurable defect

in this conveyance, an acquiescence of thirty six years estops
the parties-from' now making their claim.-
"« Yet even heirs and creditors are: concluded after a-long
acqulqscence -and-a legal presumptxon of the regular exer-
“cise of authorlty is accepted mstead of proof” 15 Mass.
Rép. 26 . C

Mr Webster, for the defendant in*error.’

. The history -of the case is, that there' lived & man of the
name of Jenckes, who had acqmrefd real estate in Rhode
Island ; he made his will in 1774, in which he devised ‘his
estate td his dgughter Lydia for. life; and the réversion to
his son Jonathan Jenckes. Lydla survived: Jonathan Jenckes,
who, . elghb yeat‘s after -the :death of his father, made his
will, and gave the ‘reversion of the ‘estate to his daughter
Cynthia. Jenckes. At this time Jonathan Jenckes lived at,
Winchester in New Hampshire, where he died in 1787. He
appointed his wife, whose name was Cynihla, the executrix
of his. will,with"another pérson who never acted.

The will: provxded for the payment of debts; and if there
was a deﬁclency in-the personal estate, that specific por-
tions of the.real-estate should be-sold for the purpose.
Unhappily the executrix ‘entrusted. a person who was em-
ployed by .her, and who' took upon himself* to, do every
thing, He acted as agent, commissioner, and purchaser.
‘He also got "an agieement for her dower, and sent her to
Vermont, where she died. Tt “also’ .happened thatia large
estate, at ‘that fime.. turned out to leave but:£15 7s. 6d.

Vou. H.—1 F
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"'The minors .came of age; by good conduct they raised
themselves from' penury, and have brought their case before
this Court. -

There is no dispute down to the will.of the elder Jona- -
than Jenckes, or.of his son. The plaintiffs below claim under
the will.. The will was proved and admitted, and the ques-
tion is,. whiether the plaintiffs in error are entitled fo hold
the_property. F4rst it was pleaded, that the plaintiffs be-
low were barred by the statute of limitations;. but this has
been overruled. They had a title by devise and inheritance,
and the question is, whether any one-has derived a title from

. their ancestor which can take it away..

.The questlon turns only on the validity of the title of the
plamtlﬁ's in error; who say they are pur. ~asers under Moses
Brown and Oziel Wilkinson.. That the la.. * in controversy
went out of the family; Jonathan Jenckes, the ancestor,
having died leaving debts; and the executrix having made
sale of the linds for their payment.

The will of Jonathan Jenckes was proved in New Harmp-
shire in 1787 : the debts there were all paid.

The defendants in.the circuit.court produce a deed from
Cynthia-Jenckes to Moses Brown and Oziel Wilkinson, of
November 12,°1791, and a confirmation by the assembly of
Rhode-Island. What is the character, and what are the,
powers of the legislature of Rhode Island, will be examined
in the course of the argument. The deed purports to pro-

" ceed by the authority of a license, grantéd by the" judge of
probate of New Hampshire. It is not material now to show
that all the proceedings in New Hampshire were void ; they
‘were all contrary to the law of the state. If the land laid
‘there, the deed would be declared-void.

One- view is. to be taken of this question, which is not to.
be lost sight of. . The laws of the New Englind states
make -lands subject to debts. What is the nature .of this
lability? Where'is the title of the land, until it shall be

. known that it will be wanted for the. payment of debts? It
is in the heir or the devisee, and the personal representative
has uothmg but-a power to sell it for. the payment of debts.
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He hasa power fo sell only on the arrival of certain events
and he who is to exercise that power, must show that those
events have arisen.

This power does not exist un’ul the event happens to
make it necessary to sell the land.

_ Every principle of law requires that when this power- is
exercised, it shall be proved that the case exists to require
its employment.
~ The cases decided" ip the courts of Massachusetts upon
the statute of that state, which.is like the statute of ‘New
Hampshire, show, thét the, party claiming under d deed for
lands. sold for the payment of debts, must show that the
event on which the power to sell depended had occurred.
By the laws of New: Hampshlre the heirs are always to
* _have notice when the estate is to be sold. They also require
an inventory of the estate and dn order to sell ;- in this case
there was nothing of that kind; there was only a license .to
_sell without any other proceedings. No account was filed
in New Hampshlre .which took any notice of the debts
or property in' Rhode Island. -Cases cited, 11 Mass. 511.
12 Mass. 503. 6 JMass, 149. 3 JMass. 259. 1 Mass.
40, 46. '

It wnll be seen, from the record, that the will was proved
in March, and the license to sell. was granted in July, with-
out an inventory and account being made out. The cases
cited show, that the judge of- probate has no. Junsdxcuon
unless it dppear that there was occasion to ‘sell. It is con-
“terided " that if the proceedings’in New .Hampshire could
give 1o authority thiere, they could give none in the state of
Rhode Island. ‘

“There were no proceedmgs in Rhode Island except the
fiat of the legxs]ature It is not pretended that thete were:
any proceedings in Rhode Island ‘required by the laws of
New Hampshire.

"Then the first proposition is, that the deed from Cynthia
Jenckes to Brown and Wilkinson was a nullity. It created
no rightin law or’equify. It was.as the act of a’stranger,

-to grant land- which did not belong to Him.
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This follows, because, Ist, the deed -would have been void
in New Hampshire. -

2d. Because proceedings to divest nghts to land; must be
accordmg to the law of the land.

* It is contended that the powers of thé legislature of Rhode
Island are uhlimited and unrestrained, that they transcend
all the’ powers of the other branches of the government. It
is not sufficientto.show that the power to divest this pro-
perty would be limited in England, for.the powers of the
legislature of Rhode Island are beyond those of the English

‘ parllament It would be well to consider how Rhode Island
can be a member of this union, with such.a form of govern-

.ment as is asserted to eXist there: By the constitution.of
the-United Sfates, every state must be a republic, every state

_must have a judiciary, legislatare and executive, or it is has
no constitution.

‘Tt is said that Rhode Island has no constitution; that she
has grown up without a constitution. If her government has
no form; it cannot-be a republlc, arid- has no right to come
into the unts  ‘But it will ‘be found that Rhode Island. has
a constitution. The charter of ‘Charles If. contains all the
provisions for the organization of a government with legis-
lative, judicial’ and executive branthes. It:declares that
courts of ]ustlce shall be established, and thus to them is
given the exercise of judicial functions. The legislature is
established by the same- charter, and its furictions cannot be
]udxclal The powers of a court and of a legislature cannot
be, blended nor are. they properly under the charter refer-
red to. . )

If the legislature of Rhode Island has judicial powers, why
does not a writ of error lie frem this Court to its Judgments‘l'
Writs of error-go frofn; this Court to the hlghest judicature
of the states; but it is not denied that Rhode Island has
courts of Judlcature separate from the legislature, taking
cognizance of all cases for judicial decision. The legisla-
-ture therefore in assuming the powers of a Goutt, which was-
done . when they authorized the sale of the land for the pay-
-ment of the debts, did what, even under the Rhode Island

- constitution, they could not do.
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- A Tong list of instances of legislative intcrference has been
exhlblted by the counsel for the appellees. :Some of these
cases prove too much. . Authority is glven in one of them to-
sell lands in- New Hampshire.

It is necessary for the nlaintiffs in error to show that the
power has been exerciged against the: be in invitum. - Par-
lidmert, in England ‘never proceeds upon “any pnvate bill,
without notice toall the parties; and there is no case in. which
parllament exercises its authority to dlspose ‘of land, W1thout
the consent, in.writing, of every one who is interested.

' The consent of the heirs of Jonathan Jerckes is not remt—
ed in the act of the legislature of Rhode Tsland: To establish

" a usage for leglslatlon of‘this kind, it should be shown, thas
there have been a series ol proceedings against the W111 o.
parties mteres.ed and without notice.

There is but one of the cases referred to, in which the legxs-
lature of Rhode Island has undertaken to act in reference to
private rights; Which shows that they have given authotity to
sell lands out of the state. The power must be exercied legis-
latively, or judicially. 1s the resolution of 1792'an act, or
a decree 2 Is it.a decree of a probate court 2 If it is, then’
it should be shown that the parties were before the court, or
that notice-was given to them.

It is imMaterial which it is. The case will always be,
that thie devisees .of Jonathan Jenckes had’ this land _until
the deed' and that deed is, by the counsel of the. plaintiffs,
admitted to be void. .- It remamed theréfore, with the heirs,
until the resolution or act of the legislature.

“Even taking the land to be public domain, the deed would
not pass'it. It is ‘mot operative. , It contains no terms of
grant, or language of transfer.

-Theresolution only establishes the deed in its form. There
are no words giving, granting, vesting; or divesting- of the
estate; all that is done is to ratify and confirm-the deed.. If
the confirmation -contained words of grant, it would #nure
as a grant ; but thisis not the fact..

If the preceding act, that of making the dced for the land
to Brown & Wilkinson, was veid; there are no words in‘the
law to give it validity.
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From Bracton down, it has been law, that a. conﬁx;matlon
cannot help a void deed. 2 Thomas’s ‘Coke, 516. Gilbert on
Teniures, 75. 8.

If there is no precedent éstate, the confirmation is v01d.
4 Danv. dbrid. 410. There is no case where conﬁrmmg
“words-go further than to apply to-the thmg itself,

The deed was a nullity; to confirm it in its then state,
was to keep it such. At that' moment it was'void; to con-
firm it was to render it void permanently.

It is as if A. a creditor of B. should go to the legislature
and ask that B.’s property be transferred to him, without a
+ trial. It is a condemnation without a héaring, a’confisca-
tion of property in time of peace. There is no case in which
such leglslauve proceedings have stood the test of this Court.
It is a. case. where land was vested, in- those who claim. it,
and has been taken from them. There was np apphcatnon
to the legislature of RhodeIsland by the creditors ; no evi-
_dence that the interference of the Ieglslature was- claimed
by them. What then sre the facts of thecase? 'The lands -
descended to- the heirs of Jonathan- Jenckes. ® The heirs.
were in New Hampshire. No creditors applied for the aid
of the legislagure. "Ther¢ was no notice to'the heirs. “The
deed of the executrix was'entirely void ; and there is no pre-

tence for saying, that the interests of the heirs were in any
mananer regarded in the course of the proceedings. Under
these facts the law was passed ; and-whatever words were
used, if could not have any eﬁ'ect, for want of power in the
body which enacted it.

This js a private act; and upon every principle and rule
of legislative proceedings, all'the parties to be affected by
‘it, should haye had notice, and should have consented to it.
This-is the course of legislation in- the British parliament.

It is of no lmportance to thn questlon before the Court,
whether there are restrictions or limitations, to the power of
the legxslature of Rhode Island, imposed by the constitution.
_If at this period there is not a general restraint on leglsla--
tures, in favour of private rights, there is an end to private

property.
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Though there may be no prohibition in the constitution,
the legislature is restrained from committing flagrant dcts,
from ‘acts subverting the great principles of republican
liberty, and of the social compact; such as giving the pro-

perty of A. to B. .Cited 2 Johns. 248; 3 Dall. 386; 12’

Wheaton, 3035 T Johns. 93; 8 Johns. 511.

In this case it may be conSIdered that the legislature gave
the act, but they did not guaranty its validity. They gave
it becaunse it.was asked for, but subject to all-exceptions.
They put it in the power of the perspns who were inferested

in its operation, to make it valid by obtaining the assent of -

the devisees, and of doing all other acts which were neces-
sary to give it validity.

It is said, ‘that were the state of Rhode Island under the .

»

restrictions: of a written constitution, like other states, the’

power to pass such a law mxght not exist; but there the
legislature ‘acts by the Sovereign authonty of the people;
who may build up.and destroy. This is denied. Rhode
Tsland must be a republican state, and the government must
be divided into departments; and must be a government
of laws. These departments may exist, althoigh the same
body exercises the functions of both.” This is done in"New
York. But where a legislature atts judicially, it proceeds
according ‘to the forms, and upon the principles-which regu-
late courts. In this case, the legislature acted Ieoxslauvely.
The language is, Resolved : judicial tribunals deeres, ad-
Jjudge.

As to the precedents which have. been referred to, from
the: proceedings of-the legislature of Rhode Island, it may
be well observed, *that the same irregularities will be found

in the early p;oceedmgs of: the governments ofall the states, -

before the principles of government were “understood or ap-
plied. The answer to them is;-that the rights of property
were, not then well understood.

" Or if we consider the words operaling not on the mstru—
ment, but on the title; 5 if they had been, “ conﬁrm and ra-
tify the title set forth ini‘the deed;” still it passes no title.
There was nothing in the grantees to confirm. Confirmation,
‘o eneble it to operate, requires privity.
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Where was the feb in the property from November 1791
until 17922 It was with the heirs; and from them it could
not be taken but by a>course of - judicial proceeding. .- The
legislature,-by no form of. words, could have divested the
land -out of the helrs, and vested it in-the purchasers.

" The general ground assumed by ‘the deferidants in error
is,~ that the act of the legxslature is inoperative, hecause it
does not. divest their rights;*for the legislature of Rhode
Island had no. riglit fo. pass'such a ]aw. “The law itself is
intended as a.remedy, and was no more. Its purport is to
establish 'a gale made. for the payment -of debts, and its
terms import no ‘miore.

It is said, that no interest .in the land existed in the de-
visees of Jonathan Jenckes, because they took ‘the estate
loaded with the debts.of the' devisor.’ This inference is.in-

.correct; that-theirestate might bée :made subject to these
debts, dld not prevent its vesting in the claimants, and those
under whom they miake title. It i¢ agreed that: this. estate
mlght bedivested ; but only by judicial proceedings. The
argument is, that the’ property- ¢ould: not be taken away,
without proceedings of a judicial eharhcter.

It is said, the stafute gaVe a remedy because the creditors
had- 2 right to be pald out of the estate; and -that this was
an mterference for their.benefit.  ‘If it had béen'a proceed-
ing to bring rights into ad‘]udlcahon, it would be so;-but in.
this case the rights of the devisees were adverse to those of
the executors, and to the claims of the creditors.

Mr Wirt, in reply.

1t is a matter of surprise how the ‘strongest minds will err
when they look through - the mlsj: of -prejudice. Nothmg
more has been done in thls case than is done by the courts
of probate in Vermont and Massachusetts. . What is the
monster‘that .the: gentleman has created? It.is that the
legislature has authorizéd an executrix to- sell lands for the -
payment of debts: * This.is the very head and front of their
offending.” It was & mere act-of common. justice, due and
performed int the course- of justice’in al} the states of -the
union. The facts of the case may hie briefly stated. from the
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btll of exceptions. - Jonathan Jénckes dxe.d, in 1:787; seised
of the.lands; subject to a life estate to. Lydia his sister. That
estate'was devised to his daughter, subjeet to the life estate.
Cynthia Jenckes, his wife, was executrix, and qualified. At
the time of his death there were debts which absorbed.all.-
his personal estate, and ultlmate}y all his real estate buta
small portion. The judge of probate, after examination,

" gave a license tosell the real estate. - It was sold by the
executrix to those under whom the plaintiff in error clairns,
the sale to be confirmed by an act of the legislature of Rli¢de
Island where the lands laid.” The leglslature passed .a con-,
firming act, and the purchase money was paid, and the debts
of Jonathan Jenckes were dlscharged '

The purchase was made on the faith of the law of Rhode
Island; the money paid upon the faith of that law; and all
this was done, thirty-four years before the ejectment was -
brought in;the circuit court of Rhode Island. In the mean
time ather bona fide purchasers have becqme possessed of
the land :'and who come fo-ward now to claim it?—notother -
bona fide purchasers, bat the heirs of Jonatharn Jenckes.

. "The attempt here is, to make The lands fulfil two purposés,
1. "The payment of. the debts of their fathér by the sale;
and 2. Then to recal that sale, that‘the lands ma_y,support’the '
heirs of the debtor. Theclaim is agamst all the policy, and
the coursé of proceeding in New England.’

The case comes here under a pro f forma judgment of the..
circuit court. The’ inquiry is, whether the-court erred in
giving the instructions asked for ; in saying ‘that the convey-

- anice and proceedings, by which the title was'intended to be
vested in the purchasers, did not divest the legal estate of
the heirs of Jonathan Jenckes. _

In Massachuseétts and Rhodé Island all the estate real and
personal of the deceased is sybjéct to the payment of debts.
ATl the statutes of the northern states, although they vary'in
detail, contain this principle. Bigelow's Digest, 350. 4
Mass. 354. 18 Mass. 157. 4 JMass. 654. 3 Mass. 258.

1 Mass. 340.

By a reference to these authorities, it will appear that in

order to justify a license to sell in‘either of those states,
Vor. II.—4 G
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notfund more-is- necessary but to satisfy the judge that the
personal estate is not sufficient to drsch'lrge the debts of the
- deceased. ‘No form of proceeding is required. It is done
- by presentmo the account of the debts and- personal estate,
and.the judge then gives the license.

Ob]ectxons have been: made by the counsel for the de-
fendants in error, to the proceedings in New-Hampshire. It
is sald they wete a nullity ; that they wete irregularly grant-
ed: ; This is demed and no authorities have been shown in .
support of the objections. : It has been urgéd that notice
should'have been given tothe heirs: There has been’ no
case cited in Massachusetts which looks to the necessnty of
notice to the heirs of the application- for a license to the
.]udge of probate:’

The regularity of the proceedings is to be presumed, after
s0: long a lapse of time.. If natice is required; if evidence
different from that which’is shown to have been exhibited
before the. judge of probate was necessary ; it is, and-ought
to be considsred that it.was. furnished. .

In legal-contemplation, both thé real and personal éstate
of a deceased person, go info’ the hands of the executor for
the payment of debts.’ "4 Mass. 3564, 18 Muss. 157, Exe-.
cutors have o Tight to take- possession- of the’ lands, but it
is" often done with the approbatxon of courts. -

To show how- cc)mpletely lands are in the hands of execu-
tors, where a_judgment is. obtained . agamst executors for-
the debt of the testator, the plamtlﬂ' may issué his execution

' agamst the lands, in the Hands of the heir. 3 Mass. 258.

- Tt is true the title-descends to the- heir, but it descends
subject to the dabts. The heir takes the lands; liable to their
being fakén fromi him when. the debts’ ,Tequire it; without
proceedings against him, and without notice to him.  Bige-

" low’s Dig. 355.. Noris it on1y in the'hands of the heir they
" are thus liable, they continue so"when they have passed to
his alienee.

Such is the law .of vested estates, with which xt is said the
legislature has interfered.. ‘The estate upon. which the law
operated, was held by the lieirs, subject “to. the exercise of
the very power by which it was taken from- the heir.



JANUARY TERM 1829. -651 .

[Wllkinson vs. Le]am! and others. ]

The law of New Hampshire is the samg as that of Massa--
chusetts. In New Hampshire, the proper tribunal to autho-
tise the sale of the land was. applled to; and'thus the acts .
done by theé executrix weére those which the testator, who di-
rected a sale of his real estate for the payment of his debts;
authorized ‘her to do. ' ‘ ]

But if these proceedings we¥e irreguler, it would not af--
fect the case. It is not meant to contend that the licenseto’
gell, gwen by the Judge in New Hampshu-e, authouzed the
sale in Connecticut. What was the power of the executrix
under the will? As an executrix, she had the power'to do
all and every thing an executrix could do by law." In some.
of the states, executors who have been qualified in one sfate, .
can act in all. Thrs is the law of Pennsylvania, and of North
Carolina, and of Mississippi..” Under the will of her husband,
Cynthia Jenckes could do any thing in Rhode-Iskand, which
she could do in'New Hampshire. She entered Rhode Island
as thé regular agent, to pay the debts due by the testator.

_The probate of the will only was necessary. In thischarac-

ter she made a sale of a portion’ of thé- estate, having no’
authority todo so; this is admitted. In order to induce the
purchase, she gave her bond, by which'it was stipulated that
she would obtain an act of the legislature to make the sale
valid, and this was done. Thus the principles of the laws
of Rhode Island were applied, and the estafe became the
means of dlschargmg the debis of the testator. .

By a comparison of -the acts ‘of the couits of other- -states,
we shall see how far the-act of Rhode Islarid exceeded the
-powers - exercised by them. It is said that’ this is a case
of a trial without notice ; a confiscation! In no-case where
‘proceedmgs against executors are.resorted to; for the pur--
pose of making lands a fund to pay debts, is notice given to
heu:s,—not in the courts of other states,—--but in the court of

_-probatein Rhode Lsfanid, or New- -Hampshire. The ‘reproaches
which: have beén. cast upon the acts of Cynthia Jenckes, ap-
plys theréfore, wn.h equal- nght to all proceedings of this
descnptlon nor is there any. reason why notice should be-
given to the heirs; they take:the-éstate as has been stated,
subject to the debis of thérancestor. -
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It has been said that in the proceedmgs there was fraud;
that the legislature were deceived. This is denied: but if
it were %0, would this Court set aside-the law; the remedy
in'stich a case would be by an--application to the sovereign
who had been deceived: .

~The legislature passed the law for the purpose of giving -
validity to an-act; which-all knew without it would not pass
the estate.

- ‘The petition of Cvnthla Jenckes was not that they should
ratify‘the deed, but the gale; that i ls, that the sale should be
effectual to convey the estate-of. the testator.

“Who is the-sovereign that can'give validity to ‘measures
which are mtended to pags the titler to lands within the state?.
Is'it not - 1he legls]ature of the state, and are not ity acts ef-, .
fectual to do this, unlessthey comie in contact with the great
prmmples of the social’ compact‘z “What power has this
Court'to say this deed shall not pass tue estate? With which
of the principlés of ‘the constitution of the United States, it
itin conﬂ;ct‘l Where is-the provision which it opposes?. Ii
is not an ex.post facto law, "The prohibition in the consti-
tution in reference to ex post fucto laws applies'to criminal
enaciménts. " Isit a law which impairs ilie obligation of a
contract? It aﬁirms a contract." It is'said to beiincompati-
ble with & republman -governiient.

- It denied: that legislative; executive. and judijcial powers
must ‘be.in different hands' to constitite a republican-form
of government.- That- this-should be 86 is a-great and im--
portant prmcrple, but it is not a test of - republxcan ‘govern--
ment.: There is nothmg which prohxbxts the exercise of all _
the powers of government by a legislature. If the guarantee
of a repubhdan form"of government by the United States
was violated by tl¢- government of Rhode Islandy why bad'.
not the United States interfered ?

"The charter of the government of Rhode Istand is a ske
leton’s it does not. form the government, It is the usages of
Rhode Island that compose the constitution. - The people
say their legislature shall have certain powers, and be unli-
mited ; this is. therefore the form of government with which
they are satistied.- Rolificians may protest, and orators may
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declaim; but this does not affect the case. 'Thig Court will.
not take"away from them what they hiave said they will have.

The references, which have Been-mdde to the proceedmgs

of the leg:slature, show that it. exercises all kinds of power.
It is said this.is.a new-case; suppose it is so,is it necessary.
t6 show the: autllomty for the first law? The authority is that
*of the people.. The’ Jeclslaurre always has-acted as the
emergency presented “Whom do they i injure ? They do uot,
mfrmge their own constitution; and when they do so, it-is
for the people of the state to mterfe:e. ‘They.do_nothing
which is_contrary to the constitution_of the United' States.

If the leglslature of Rhode Tsland ‘possesséd: the:power to

order a sals, why not have powér to confirm the sale? There
is no exercise of a greater- power here., A court of probate
might not do it, but that court is limited in’its powers. A
subsequent ratification is equwalent to a prior, authority.

It is said that the state has- done what- parliament could
-not have done, Blackstone has been’ referred to, to show,

that private acts do not pass- Wwithout notice. : Parliament
cutg the’ knot and destroys contracts, and thereforenonce is
" necessary. _

-"There is po violation of contract in this act; the law orly
-supposes an’ omitfed case; ‘and- gives.a’ remedy where- the
- principles of law require it:

Ttis contended that the conﬁrmatron hasno eﬁ'ect, because
it operates on a'void deed.’. A ‘reférence to authormes will
show the error of this assumption. 1 Roll, 4b. 483, ".Ld.
Roym. 292. 297.

. Cannot- parllargent confirm avoid deed?, They can do so,
and-the-right hag néver been questioned.

* Mr-Justice Story delivered the opinion of the Court. _

This is & writ of error 10 the circuit ‘court of the. district-
of Rhode Island, in a éase where the- -plaintiff in exror was
défendant in the court below.. The original action as an
ejectment,’ in-the nature of areal action, accordmg to the
local’ pracuce, to recover a parcel of land in North Provi--
dence-in that state. There were géveral pleas pleaded of"
the stdtute of llmuatlons, upon which it is unnecessary to
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say any thing, as the questions thereon have been waived
at the bar..” The cause was tried upon the general issue;
and, by consent of the parties, a verdict was taken for the
plamtlﬂ's, anda blll of exceptlons allowed upon a pro forma’
opinion "given by ‘the court in favour of the plaintiffs, to
enable the parlies to bring the case.before this Court for a
final determination. The -only ‘questions‘which have been
discussed at the bar arise under this bill of exceptions,
The facts are soméwhat ¢omplicated in their detalls; but
‘those, which are material to ‘the points before us may be
summed up in a few words,
The plaintifis below are the heirs at law of Cynthla Jenckes,.
to whom her father, Jonathan Jenckes, by his will in 1787,
devised the demanded premises. in fee, subject to a life estate
then in being, but which éxpired in 1794. By his will, Jo-
nathan Jenckes appointed his wife Cynthla, and' one Arthur
Fenner, executrix and eéxecutor.of his will. Fenner hever
.accepted the appointment. At the timie of his death Jona-
ihan Jenckes lived in New Hampshlre, and aftef his death
his widow duly proved the will in the-proper court of pro-
bate in thal state, and took upon herself the administration
of the estate’as executriz. - The estate was represented in-
solvent, and commxssxoners were appointed in the usual
' manner to ascertain the amount of the debts.- The execu-
" trix, in July 1790, obtained a license from the judge of pro-
bate in New Hampshire; tosell so much of the real estate
of ‘the testator, as, together with his personal éstate, would
‘be suﬁiclent to pay his debts and incidental charges Tlie
will was never -proved, or .administration taken out in any
- probate court of Rhode Island. - But.the executrix, in No- -
" vember. 1791, sold the demanded premises to one Moses
Brown and Oz1e1 Wllkmson, under.whom the defendant here
claims, by a deed, in which she recites her authorlty tosell
as aforesaid, and purports.to act as executrix in the sale.
The purchasers, however, not being sa’usﬁed with her
-authority to- make the sale, she entered into a covenant
with thém on the same day, -by which’ she bound herself to -
procure an act'of the, legislaturé of Rhode Island, ratifying
and copﬁrmmv the title. so granted; dnd, on’failure thereof.
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to repay the - purchase money, &c. &c, ~She accordingly -
made an gpplication to-the legislature of Rhode Island for
this purpose, stating the facts in her petition, and there-

on an gct was' passed by the’ lefrlslature, at, Jurie.session”
1!7)92, granting the prayer of her petition and raufymg ‘the
title.- The- térms of ‘this act we shall -have occasion here-
after to consrder. In February, 1792, she settled her ad-
_ministration account ia. the probate court. in Néw Hamp-
shire, and’ thierenpon’ the- balance -of £15 7s. 7d. only re-
‘mained in'her hands for distribution. _
Such are-the material facts ; and the questions dxscussed
‘at the bar, ultlmately resolve themselves into"the considera-
tion of the. validity and effeet of " the act of -1792..- If that.
act was constitutional, and ifs terms, when properly con-
strued, amount to-a legal ¢onfirmation of.the sale and: the
proceedings.thereon, then the plamtlﬂ' is entltled to judg-
‘ment,-and the judgment below was erroneous. “If other-
wise, then tlie judgment ouight to be ajﬁrmed
" It is wholly unnecessary to o into an examination- -of the .
regularity.of the proceedings-of the probate court in New
Hampshire, and of the order or license.there granted to the-
executrix to sell the real estaté of the testator. ‘That cause
could have no legal operation in “Rhode Island. The legis-
Jative and judicial authority of New- Ha{npshlre were bound-" .
ed by the territory of that state, -and could not-be nghtfully
exercised to.pass. estates lying in ahother state. - The sale, .
therefore,- made by the executrix to M_oses Brown and Oziel
Wilkinson, in virtue of the said license, was utterly void;
and the deed given thereupon was; proprio vigoré, inopera- -
tive to'pass any title of- the testator to any lands described
therein, It was a mere nullity. -
" Upon the death of the testatgr; his lands in Rhode Island,
if not devised, were cast by descent upén his heirs, accord-
ing to the laws of that state. 1f: devised, they would pass _
to his devisees according to the legal irtendment of.the
. words of the deyise.- “But, by the laws of Rhode Island, the’
probate of a will in the proper probate court is understood
to be an.indispensable prellmmary to establish the right- of
the devxsee, and then his iitle relates back to the death of
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the testator. .No probate of this will has.ever been made
in any court of probate in Rhode Island ; but that objection

- is not now insisted on; and if it were, and the act of 1792
is to have any operatlon, it must be considered as dispensing
with or superseding that ceremony.

The objections taken by the. defendants to this act, are, in
the first place, that it is void as an act of legislation, be-
cause it transcends- the authorlty which the legislature of
Rhode Tsland can nghtfully exercise under its present form
of governnient. And, in the next place, that itis void as an-
act of confirmation, because its terms are not such-as .to
give validity to the sale and deed, so as to pass the title of
the- testator, even if it were otherwise constitutional.

The first objection deserves grave consideration ‘from its

‘general importance: To all that has been said at the bar
upon the danger, inconvenience and mischiefs of retrospec-
tive legislation in general, and of acts of the character of
the present in particular, this Court ‘has listened with atten-
tion, and felt the full force of the reasoning.- It isan exer-
cise of power; which is of so summary a nature, - so.fraught
with inconvenience, so liable to disturb the security of
titles; and to spring by surprise upon the innocent and un-
“‘wary, to their injury and sometimes to their ruin;-that a
. legislature invested with the power, can scarcely be too_
cautious or too abstemious in the exertion of it. .

We must decide this objection, however, not upon prin- -
_ciples of public policy, but of power; and precisely as the -
state court of Rhode Island itself ought to decide it.

Rhode Island is the only state in the union which has not
.a written constitution of government, containing its funda-
menta] laws and institations: Until thé revolution in 1776
it was governed by the chatter granted -by CRarles II.
the fifteenth.year of his relgn That charter has ever since
continued in its general provisions. to. regulate the exercise
and distribution of the powers of government. It has never
been formally dbrogated by the people; and, except so far
as it has béen modified to meet the exigences ot the revo-
Iution, may-be considered as now a fundamental law. By
this charter the power to make laws is*granted to the gene-
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“ral ‘assembly inthé most ample manner, %50 as such laws,-
-&c. be not contrary and repugndnt unip, but as near asmay .
be agreeable to the laws, &c..of England, considéring the
nature arid constitution of the placeand people there.” What
is the true extent of the power thus granted, must bé open
to. e'ip]anatmn, as well by usage,.as by construction of- the
‘termg, in which it is gived. “In-a govérnment professing fo
‘regard the great nghts of personal lxberty and of property,.
and which is requu'ed to. leglsla.te in* sybordiration to the
general laws of England; it'would not lightly be-presumed
that the great-principles of: Magna. Charta were to be:disre-
garded, or that the. -estates of its subjects wére. Tiable to be
taken away without tnal w1thoutfnotlce, and without offénce.
‘Even if such’ authorny could be deemed Yo have been confided
 ‘by.the charter to the general assembly of Rhode Island, asan
exércise of tranisceridental soveréignty before the revolution, it
can scarcely be imagired that that great event ¢ould have left
the people of* that state’ subjected 10 its uncontrolled and.ar-
bitrary exercise. - That, goVemment can’ séarcely be deemed
to be free, where the- riglits of 'propérty are left solely de- -
pendent’ upon ‘the will gf a legnslauve body, without any re-
Straint. . The:fundamental maxims:of a fre¢ government seem
to require, that the. rlghts of personal hberty and private pro-’ '
_ perty should be lield: sacred: At ieast il conrt of justice in
-this country wou]d be warranted in assummg, ‘that the power
to vidlate and dlsregard them ; & power o repugnant ‘to the-
common prmcxples of justice and civil liberty:, luiked under
any-general grant of leglslatlve authonty, .or ought 10 be
'nnplxed from any:general -expressions of the will of the peo-
‘ple. - The peop]e ought not to be presumed to- part with.
rlghts so vital to ‘their secunty and well being, wuhout very
strong and-direct expressions of 'such an inteption. - In Ter-
ret vs. Taylar, 9 Cranch, 43, it was held by thig’ Court, that
a-grant or. title-to lands once made by the leglslature to dny. -
‘person or corparation -is. irrerocable; 4nd. cannot: be_re-as-‘
‘sumed by any’ subsequent-législative'act; and that a differerit
doctrire is utteily inconsistent with thegreat and fundamen--~
tal principle 6f a- repubhcan government, and with the right of
t‘:ecinzens to the free enjoyment of their property lawfully

Vor. L4 H
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acquired.. We know of no case, in which a legislative act to
transfer the property of A. to B.' without his consent, has ever
been’ held a- constntutmnai exercise of legislative power in
any state in the union. On the.contrary, it has beén con-
stantly resisted ‘as inconsistent with just principles, by every
judicial tribunal in which it lias been attempted to be en-
forced. We are-not prepared therefore’to admit that- the
people- -of, Rhode Island have ever delegated to their legis-
lature the power to divest the vested rights of property,-and
transfer them without the assent of the parties. The coun- -
. sel for the plaintiffs have. themselves admitted that they -
cannot contend for any such doctrine.
"The question then arisés whether the act-of 1792 mvolves
any such exercise of power. -It is admitted that the title of
~"an heir by descent in-thereal estate of his ancestor, and of
a devisee in-an estate unconditionally devised tohim, is; upon
- the death of the party under whom he ¢laimed, immediately .
devolved upon him, and he acquires a vested estate. But
this, thougly true in’ a general ‘sense, still leaves his title en- -
cumbered with all the liefis which have been- createdby the
party in his life time, or by the law at his- decease. . Tt is
.not ‘an unqualified, though it be a vested- interest; and it’
confers no title, except ‘to what remains after évery such
lie i is discharged. In.the present case, the devisee under
the will of Jonathan Jenckes withetit doubt.took avested estate.
in"fee in the lands'in Rhode Island. But it was an estate,
still subject to all thie qualifications and liens which the laws
of that state annexed to those lands. It is net sufficient to
entitle the’ hen's of the devisee now to recover, to establish
the fact that the estate so vested has been divested ; but that
it has been divestéd in a manier mconsnstent ‘with the prin-
ciples of law. -

By the laws of Rhode Island, as indeed by the laws of the
other New England states, (for the same general system
pervades them on this sublect) the real estate-of testators
and intestates"stands chargeable with the -payment ‘of their
debts, upon a deficiency of ‘assets of personal estate. - The
* deficiency 'being onceé ascertained . in ‘the probate court, a
license is grant&d by-the proper.jutiicial tribunal, upon the
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petition of the executor or administrator, to sell so much of
the real estate as may be necessary to pay the debts and in- -
cidental charges.. The manner in which the sale is made is
plescnbeu by .the general ‘laws. In Massachusetts "and
Rhode Island, the license to sell.is granted, as matter of.
course, wilkout notice to the heirs or devisees; upon the-mere
production of proof froim the probate court of the deﬁclency
of personal assets. And the purchaser at thesale, upon re- .
ceiving a deed from the exeécutor or administrator, has a com-’
-plete title; and isin 1mmed1ately under the deceased, and may
entef and recover the possession of the estate, notwithstand-
ing any mtermedxate descents, salesy dlsselsms, or other -
transfers of title or seisin. " If therefore the whole real estate’
be necessary. for- the- payment of debts, and the whole is'sold,
the title of the heirs or devisees is, by’ the general opera;xons
- of law; divested ‘and supetseded “and so, pro tanto, in_case
of a partlal sale..

From' this summary statem_ent of thé laws 6f Rhode Island,
it is apparent, that the devise¢ urdef whom 'the. ‘present’
plaintiffs ¢laim, took thé land in- ‘eontroversy, subject to the .
‘lien for the debts 6f the testator. Her estate wasa ‘defeasible’
‘estate, liable to be:divested upon a sale by the executrix,
- in the ordifiary course of law, for the paymer.. 6f such debts;"
and al} that-she could rightfully claim, would-be the.résidie
of the real estate after such debfs were fully satisfied. . In
point of fact;.as it appears from the evidence in’ the case,
.moré debts were due in Rhode Island than the whole value
"for which all the estate there was.sold'; and thereis nothmg :
to impeach the fairness of the ‘sale. - The probate proceecf-
-ings-furiher, show, that the estate was represented to be in-
“solvent; and in fact, it approached very near. to afi actual
insolvency. 8o that upon "this posture: of the case, if. the
éxecutrix had proceeded to obtain a license to sell, and had -
sold the estate accordmg to the geiieral Jaws of Rhode Is--
- land, the devisee and her heirs would have ‘been divested of
their whole interest in the. estdte: in a manner entn‘ely com-
~ plete and, unexcepnonab]e TFhiy have  been ‘divested of
their formal-title in another manner, in- -favour of creditors
" entitled to the estate ; or rather, their formal title has been
made subseriient to the paramount tltle .of the treditors.
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Some’ suggestlons have been thrown out at the bar, intimat-.
'ing a doubt whether the statutes of Rhode Island, giving to
its courts authority to s¢ll lands, for payment of debts, ex-
tended: £6 -cases where the deceased was not,,at the time of .
his death, an inhabitant of the state. It is believed that the
practlcal éonstruction,of these statutes$ has been otherwise.
But it is unnecessary. to.consider whether that practical con-
structxon be correct or not, inasmuch as the laws of Rhode-
Island, in &l cases, make the rea] estate of persons deceased.
chargeable- with their debts, whether inhabitants or not. If
. the authority to enforce such-a charge by a sale be not con-
fided to any subordinate court, it must, if at all, be exercised
by the leglslature itself. If it be so confided, it still remains
to be shown; that the legistature is precluded from a con-
current-exercise of power.

What thien are the objections to the act of »17\92‘1 First,
it is said that it divests vested rights of property. 'But,it has
been already shown that it divests no such rights; except
in favour of existing, lxens, of paramount obligation ; and that
the estate was vested in ‘the- devisee, expressly subject to
such rights. _-Then agam, it.is said-to be an act of judicial
authortty,~whxch thé leglslature was not competent to exer-.

.cise at'all; or if it could exetcisé it, it ‘could be only after
due notrce to all the’ partiés in interest, and'a hearing and
decree,’ “We do-'not think that the act is to” be considered
as'a, ]udlcxal act; but as an exeréise of leglslatxon. It pur-
ports to be a leglslatlve resolution, and not a decree: . Asto
notice, if it were- nPcessary, (and it ‘certainly would Be iwise
and’ conyenient to give notice, where’ extraordmary;eﬁ'orts'
of legislation aré resorted to, which touch private rights,)
it might.well be presumed after the Iapse of more than thirty
years; and the acquiescence of the partles for the same period,
that such notice was actually given. -But by the: general
laws of Rhode Island upon. this subject, no notice is requir-
ed to be, orisin practlce, gwen toheirs or devisees, in cases
of sales of this nature ;'and it would be strange, if the legis-
lature might not do thhout notice the same act which it
would delegate authority to another to do without notice.
If the’ leglslature had authorised a future sale by the execu-
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trix for the payment of debts, it is not easy to perceive any
sound ob]ectlon to it. - There is nothing in the nature of the
act which requires that it should be perfornred by a judicial

tribunal, or that it should be performed by a delegate, in--

stead of the legislature itself. It is remedial in itsnature, to
give effect to existing rights.

Baut it is said that this is'a retrospective act, which gives
validity to a void, transaction. - Admlttmg that it does’ 80,
still it does riot follow that it may not be within “the ‘scope
of the legislative authonty, in a government like' that of
.Rhode Island, if it does ot divest the settled rights of pro-
perty. Asalé had already been made by the e.ecutrix undera
void authority, but in entire good faith, (for it is not attempt,
ed to be’ lmpeached for fraud ;) and- the proceeds, constituting

a-fund for the payment of creditors, were ready to be distri-

buted as soon as the sale was made effectual to pass the title.

It is but common justice to presume that the legislature was-

satisfied that the sale was bona fide,"and for the. full value
of the estate. No creditors have ever attempted to disturb

- The sale then was ratified by . the legls]ature, not to de- .

stroy existing rights, but to‘effectuate them, and ina manner
beneficial to the parties. We cadnnot-say that this is an .ex-
cess of legislative power ; -unless we are: :prepared to say, that

in a state not having a Wntten constxtunon, acts. of. Ieglsla--

tion, having a retrospective operatlon, are void-as to all per-.

sons not assenting thereto, even thougli they may. “be for

beneficial purposes, and’ to enforce exxstlng rights,: - We "

think that this.cannot be assumed asa general prmclple, by

courts of justice. The present case is' not so strong 'in its.
circumstances as that of Calder, »s. Bull,-3 Dall. Rep. 386,
or.Rice vs. Parkman, 16 Mass. Rép. 226; in both of which .
the resolves of the legislature were held to ,be copstxtuuonaL.

. Hitherto, the reasoning of the Court has proceeded.upon
.the ground that the-act of 1792 was in its terms sufficient to
give compléte. valldlty to the-sale and deed of the executrix,
50 as to pass the testator’s title. It -remains -to”¢onsider,
whether such is its pTedicament in point-of Jaw.

For the purpose of giving a constructiazi to the words of
the act, we havé been referred to the’ dqg‘mg:,e _of confirma-
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. tion at the common law, in " deeds: betweeu private persons.
. It is said thatthe act uses the . appropnate words of a deed
- of conﬁrmatxon, “ ratxfy and -confirm;”‘and that a confirma-
tion at the comimon law will not make valid a void estate.or
act, but only one which is voidabfé. It is.in our Judgment
"wholly unnecessary to eriter upoft-asy examination of this.
doctrine of the common law, som&.uf which is of great nicety
and strictness;, because. the -present-'is ‘not an act betwéen"
private persons-having interests and- rlghts to be operated
upon by the terms of their deed. This:is a legislative act,
and is to be mterpreted accordmc to the infention of the
legislature, apparent upon its: face. Every ‘technical rule,
as to .the construction ‘or force -6f partxcular terms, must
yleld to the clear- expression of the paramount will of the
legislature. It cannot be doubted that an act of parliament
‘may by terms_of _confirmation - make -valid- a void thing, if -
“such .is_its intent. ‘The cases .cited in Plowden, 399, ‘in
Comyn’s Dz\., Conﬁrmatlon, D;and in 1 Roll. .dbrzdg 583,
_ are- directly in’ point. .The only question-then is, what is
- the intent of the Ieglslaiure in the act of 17929 Is it.merely
to conﬁ(m a void act, so as to leave it void, that is to con-
firm-it in its infirmity? oris it to give general validity.and
.efficacy to'the thing "done ? We think there is no reason-
able doubt of its réal object and infent. It was to tonfirm
the 3ale made by the executrix, so as to pass the title of her’
testator to the purchasers.” The prayer of the petition, as
recitéd fn- tbe act, was, that the legislature would “ratify
and. conﬁrm thé sale aforesaid, Whlch was made by a deed
executed by the ‘executrix, &c. » _The object was a ratifi-
catlon of- the. sale, and riot a mere ratification .of the- formal’
.executién of the.deed., - The language of the act is «“ on due
consideration whereof it is enacted, &c. that the prayer of
the said petztwner be granted, and that the deed:be, and the
same is hereby ratified .and confirmed, so far as respects. the
conveyance of any- q‘zght orinferest in the estate mentioned.
in said deed, which_ belonged to.the said Jonathan Jenckes
at the time of -his décease.” It purports, therefore to- grant
the prayet, which asks a confirmation of -the sale, and con-.
firms the deed, as a conveyance of the right: and interest of
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the festator. It is not an act'of ‘confirmation by thé owneér
of the estate ;' but an act of confirmation of the sale and con-
veyance, by the legislature in its sovereign capacity.

We are therefore all of opinion-that the judgment of the
circuit” court ought to be.reversed, and that the cause be
remanded w1th dlrectxons to the .court to award & venire
facias de novo.



